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Before the Court is petitioner Roderick Johnson's
(“Petitioner”) notion to depose Berks County Sheriff Eric
Weaknecht (“Sheriff Waknecht”) concerning Petitioner’s claimfor

an alleged violation of Brady v. Maryland. The subtext of this

nmotion inplicates whether Petitioner’s alleged Brady claimhas
been procedurally defaulted in state court.

Petitioner’s alleged Brady violation pertains to
undi scl osed i1 npeachnent evidence related to certain governnment
W tnesses who testified unfavorably at Petitioner’s trial.
Petitioner proposes to depose Sheriff Waknecht regarding the
adm ni strative policies and procedures of the Berks County
Sheriff's O fice concerning the issuance of gun permts in

general and how the policy was applied to Coormonweal th w tness



CGeorge Robles. This request relates to Petitioner’s claimthat a
W t ness agai nst himunlawful |y possessed a gun permt with the
assi stance of the Berks County Sheriff’'s Ofice.

For the reasons that follow, the Court finds that
Petitioner’s alleged Brady violation is unavail able for review
due to procedural default in the state court, and therefore,
Petitioner’s notion to depose Sheriff Waknecht will be denied as

moot .

BACKGROUND

On July 14, 1998, Petitioner, was convicted of first-
degree nurder and rel ated charges in the Berks County Court of
Common Pleas with respect to the Novenber 1, 1996 shooting death
of Jose Martinez (“Martinez”). (Petition for Wit of Habeas
Corpus T 4.) On July 15, 1998, Petitioner was sentenced to life
i nprisonment wi thout parole. (ld.) The Comonweal th’s case
relied heavily on testinony of three w tnesses: Ceorge Robl es
(“Robles”), Luz Cintron (“Cintron,” Robles’ girlfriend) and Mylta
Vel azquez (“Vel azquez,” Petitioner’s estranged girlfriend). (ld.

at 7 17-21.)¢

! The Commonweal th al so presented the testinony of Pear

Torres and Shannon Sanders at Petitioner’s trial. M. Torres
observed one mal e chasi ng and then shooting anot her mal e, but was
unable to identify Petitioner as the shooter. (ld. at § 16.)

Ms. Sanders testified that a man ran past her near the scene of
the shooting and stated that sonmeone was dead and that the
speaker was responsible for the shooting. (ld.) M. Sanders
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Vel azquez testified that Petitioner told her that he
shot Martinez and was a “hit man.” (ld. at § 17.) G ntron, who
knew Petitioner through Robles, testified that she overheard a
conversation in Novenber 1996 in which Petitioner admtted
responsibility for shooting Martinez while driving with his co-
defendant Richard Morales (“Mrales”). (lLd. at § 18.) Robles,
who was an acquai ntance of Petitioner, |ikew se testified that
Petitioner made incrimnating statenents directly to him
regarding Martinez’s homcide. (ld. at 1 21, 27.)

A Petitioner’'s Al eged Brady Evidence

Petitioner’s Brady claimis founded nainly on the
theory that Robles maintained a corrupt relationship with police
officers for the Gty of Reading, and that Petitioner was denied
access to evidence which establishes this corrupt rel ationship
and i npeaches the testinony of Robles. Petitioner further
mai nt ai ns that the Commonweal th wi t hhel d i npeachnent evi dence
concerning C ntron, Vel azquez, and Mrales in violation of Brady.
The rel evant Brady material relied upon by Petitioner with
respect to each witness is as foll ows:

Cntron: (1) affidavits by several investigators
produced post-trial recounting a statenment by Cintron that she

was coerced into testifying by the investigating police officers

al so was unable to identify Petitioner as the shooter despite
that fact that she knew the Petitioner independently. (1d.)
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and Robles; (2) a Reading Police Report dated July 7, 1998, two
days before Cintron testified at Petitioner’s trial, in which she
is listed as a suspect in an assault case; and (3) an

i nconsi stent statenment in a police report investigating Robles’

i nvol venent in a February 27, 1996 shooting incident concerning a
contradiction in Robles whereabouts during the incident.

Vel azquez: affidavits by defense investigators produced
post-trial containing statenents from Vel azquez that she
testified against Petitioner only after being threatened by the
investigating officers with crimnal conspiracy charges.

Morales: a police report by Reading Police Detective
Vega stating that he saw Moral es near the scene of the hom cide
after it occurred and that Detective Vega had seen Mirales at the
courthouse prior to the hom cide.

Robl es:? (1) Robles was a nenber of a group identified
as the Nyte Life dique (NLC) through which Robles engaged in
crimnal activities and otherwi se “ran the streets;” (2) Robles’
statenent that he snoked marijuana in the presence of Reading
Pol i ce Detectives Angel Cabrera (“Cabrera”) and Bruce Dietrich
(“Detrich”), and was told by Cabrera that his “potpourri and
marijuana did not mx too well,” but that Robles was not arrested

for this conduct; (3) a statenent by Robles that Detectives

2 Due to the nultitude of allegations relating to Robles

and in the interest of efficiency, the Court recounts here only
the nost relevant material cited by Petitioner.
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Cabrera, D etrich, and Vega woul d question himregarding certain
crimnal activities and that Robles was conplinented by Cabrera
and Dietrich about his intelligence in the way Robles “ran
things;” (4) a statenent by former Berks County Detective Joseph
St aj kowski that Cabrera and Dietrich were involved in illega
narcotics trafficking; (5 a letter fromRobles to Cabrera
stating “1'lIl do anything” to be rel eased from custody; (6) an

i nvestigation involving an April 25, 1996 shooting incident at
644 Bi ngham Street in which Robles’ |atent fingerprint was found
on a cigar box, which contained 103 bags of crack cocai ne and
cash, and was recovered fromthe shooting suspect; (7) that
Cabrera and Dietrich returned a safe containing a gun and a cel
phone recovered during the investigation of the April 25, 1996
incident to Robles; (8) that Robles was a suspect in the

i nvestigation of a February 27, 1996 incident in which an

i ndi vidual (allegedly Robles) assaulted Angel Al varez and Al berta
Collins by threatening themwth a firearm (9) during the

i nvestigation of an August 1, 1997 shooting incident in Reading,
Pennsyl vani a, Robles was identified at the scene of the alleged
incident (in addition to several other individuals), questioned
by police, found to be in possession of a handgun whi ch used
simlar casings to those fired, and had this weapon confi scated
by police but returned to himat a later date; (10) that Robles

was questioned as a suspect in the investigation of a Septenber



18, 1997 shooting in Reading for which Robles was never charged;
(11) that a gun belonging to Robles was involved in a Novenber 7,
1997 shooting incident at 545 Cedar Street in Reading and Robl es
was not prosecuted; and (12) nunerous affidavits and statenents

i ndi cating that Robles was heavily involved in narcotics
activity.

B. Di scovery Obtained in These Proceedi ngs

Di scovery has been ongoing in this matter since January
4, 2007, when the Court granted Petitioner’s notion for
di scovery. (doc. nos. 53, 59.) Initially, the Court set a
di scovery deadline of March 21, 2007. Every deadline was net by
yet another discovery request by Petitioner. Utimtely, the
Court required the parties to show cause why di scovery shoul d not
be closed. (doc. no. 113.) In response, Petitioner filed
another notion for further discovery seeking (1) discovery
al ready ordered by the Court but not yet produced; and (2) |eave
to take depositions. (doc. no. 115.) The Court granted the
notion in part and denied the notion in part. (doc. no. 120.)3

At this tinme, the Court concludes that Petitioner has

3 The Court granted Petitioner’s request for (1)

di sposition sheets relating to the drugs seized during the

i ncident at 644 Bi ngham Street; (2) the Reading Police report on
t he shooting of McCarthy Hernandez, Reading Police Assignment No.
55610-95; and (3) information related to the March 1998 cont act
bet ween Reading Police and Cintron. The Court denied
Petitioner’s request for discovery on (1) three warrants agai nst
Raf ael Mel endez; and (2) resolution of certain crimnal charges
agai nst C ntron.
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been accorded anpl e opportunity to engage in a conprehensive
di scovery process to develop a full and accurate record with

respect to the alleged Brady clains.*

4 The followng is a sunmary of discovery that has been
provi ded, will be provided, or is unobtainable after Respondents
expended consi derable effort to conply with the Court’s discovery
or ders:

° A copy of the tapes of the tel ephone conversations
bet ween Petitioner and Vel azquez that occurred on
January 19, 2004, February 5, 2004, and February
14, 2004 (doc. no. 58);

° Any and all docunents in possession of the Berks
County District Attorney's Ofice, the Reading
Pol i ce Departnent, or any other agency involved in
the prosecution of Petitioner in the instant case
(the Prosecutorial Agencies) which concerns,
rel ates, or evidences a relationship, if any,
bet ween the Prosecutorial Agencies and any of its
agents or enployees, including but not limted to
Dietrich, Cabrera, and Gerardo Vega, and Robl es,

i ncl udi ng any docunents rel evant to Robles being a
paid or unpaid infornmant or a cooperating wtness
for the Prosecutorial Agencies (doc. no. 59).
Respondents proffer, and Petitioner does not
contest, that Petitioner has every Reading Police
report containing the name “CGeorge Robles.” In
addi tion, the Commonweal th provided a sworn
statenent that Robles was not a paid informant for
the Reading police. (Ex. 8, Pet’'r Resp.
Protective Order, doc. no. 110);

o The Readi ng Police Departnment personnel files, and
any police internal investigation files, regarding
Detectives Dietrich and Cabrera (except for any
medi cal information contained therein) (doc. no.
59);

° Any and all docunents, concerning any and al
contact by |l aw enforcenent officers and nenbers of
the Berks County District Attorney’'s O fice with
Cintron and/or Vel azquez (doc. nos. 59, 76);

° Al'l docunents, including notes, supplenental
police reports, reports, correspondence or any
ot her information concerning the investigation
into other suspects, including but not limted to
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Sanmuel De La Cruz, Edwi n Vargas Ruiz, Frankie, a
person identified in supplenental police report
dat ed Novenber 7, 1996, nanmed Mark with a Spi der
tattoo on his armwho is alleged to have killed
the victimover a drug deal on Pearl Street (doc.
no. 59);

Clear, clean copies of the photos attached as
Exhibit 23 to Petitioner’s Mtion for D scovery
from whi ch one can discern the |ikenesses of the

i ndividuals in the photos (doc. nos. 59, 76);

Copi es, transcripts, and conputer codings, if they
exi st, of 911 tapes and all audi otapes and or

vi deot apes concerning this case including, but not
limted to, an audi otape identifying soneone naned
Roddy as responsible for shooting Martinez (doc.
nos. 59, 76);

Docunents related to the shooting incidents at 644
Bi ngaman St. on April 25, 1996, and at Robl es’
house on Novenber 7, 2007, including but not
limted to the reports generated in Assignnent
Nos. 19948-96 and 20295-96 (doc. no. 76);

An affidavit containing an explanation of the
extent and nature of Respondents’ searches for:
(a) a letter that Robles purportedly sent to

Bal dwi n; and (b)informati on on whet her Robl es was
an informant, paid or otherw se (doc. no. 76);

Any and all reports and docunents concerning or
related to Readi ng Bureau of Police Assignnent No.
7443-96 (doc. no. 110);

Any and all reports concerning or related to the
investigation of the Ricky Cintron murder[,]”
(doc. no. 110) only to the extent that any of
those documents refer to Robles or another witness
at Petitioner’s trial (doc. no. 110);

Concerni ng the punishment or |ack of punishnment
received by Cintron related to Cri m nal

| nvestigati on Report No. 39080-98, Respondents
shal|l either (a) produce any and all information
about Cintron’s punishnment or |ack of punishment
fromthe District Attorney’s file in the case, or
(b) permit Petitioner’s counsel to review the full
District Attorney’'s file in the case (doc. no.
110);

Relating to the April 25, 1996, Bi ngaman St
shooting incident, Respondents shall (a) produce
three warrants for Rafael Ml endez; (b) produce
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|l. PROCEDURAL HI STORY®

Petitioner filed a direct appeal of his sentence on
August 14, 1998. The Superior Court affirnmed the decision on
July 15, 1999, and the Pennsyl vania Suprene Court denied
Petitioner’s all owance of appeal on Decenber 30, 1999.

On Decenber 21, 2000, Petitioner filed his first

any and all police reports in Assignnent No.
22604-96, and (c) permt Petitioner’s counsel to

review the evidence sei zed and di sposition sheets

for each item seized, as reported in Reading
Police reports and docunents for Assignment No.
19948-96 (doc. no. 110);
® Respondents shall produce any and all docunents
and reports related to the January 13, 1999,
search warrant involving 211 Mul berry St.
Readi ng, PA, including but not limted to the
reports in Assignnment No. 2306-99 (doc. no. 110);
° Respondents shall produce any and all docunents
and reports concerning or related to Readi ng
Police contacts with Robles up to and including
2004 for any contacts that concern or relate to
Petitioner, his case, a related case or
i nvestigation, or a case or investigation
concerni ng co-defendants Shawnfatee Bridges or
Ri chard Moral es (doc. no. 110);

° Readi ng Police Assignnment No. 55610-95, the report

on the shooting of McCarthy Hernandez (doc. no.
120); and

® March 1998 cont act between Readi ng Police and
Cintron (doc. no. 120).

> The Court’s recitation of the conplex and extensive

procedural history of Petitioner’s case is based upon the
conprehensi ve February 25, 2008 nenorandum opi nion witten by
Judge Ludgate of the Court of Common Pl eas of Berks County.
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Petition for Post-Conviction Relief pursuant to 42 Pa. CS. A 8
9543 (“PCRA’) and was denied relief on Novenber 29, 2001. This
denial was affirnmed by the Superior Court on January 8, 2003, and
t he Pennsyl vani a Suprene Court denied Petitioner’s further
request for relief on March 22, 2004. During the pendency of
appeal fromhis first PCRA petition, Petitioner filed a second
PCRA petition on Septenber 12, 2003, which was later refiled on
April 13, 2004. Petitioner sought to supplenent this second PCRA
petition with alleged Brady material, but the Court of Common

Pl eas refused to grant this request and denied Petitioner’s
second PCRA petition on Septenber 22, 2004. The Court of Comon
Pleas held that Petitioner’s newy asserted Brady cl ai mwas
untinmely under the PCRA statute and none of the statutory
exceptions were applicable. The Superior Court affirmed the
denial of this second PCRA petition on Septenber 22, 2005.

During the interimin which Petitioner’s first and
second PCRA petitions were under review by the Pennsylvania state
courts, Petitioner filed the instant habeas petition. Petitioner
filed the petition in this matter on June 25, 2004, and the Court
has accommobdat ed Petitioner in several instances in staying
certain aspects of these proceedings in order to facilitate
exhaustion of Petitioner’s state court petitions.

On June 19, 2007, August 2, 2007, and Novenber 16,

2007, Petitioner filed his third, fourth, and fifth “protective”
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PCRA petitions, respectively. These petitions were dism ssed by
the Court of Comon Pl eas on Decenber 6, 2007, again based upon
the untineliness of the petitions. The Superior Court affirmed
this decision on January 22, 20009.

During a tel ephone conference held in this matter on
July 23, 2009, this Court instructed the parties to submt
briefing on the exhaustion issue with respect to Petitioner’s
Brady claimonly in order to determ ne whether additional
di scovery on this issue was necessary and whether the Brady cl aim
is ripe for review by this Court. The parties having conplied

with the Court’s direction, the issue is ready for adjudication

I11. ANALYSI S

A Brady Viol ati ons

Under Brady v. Maryland, the prosecution nmust produce

to the defendant evidence that is material to either guilt or
puni shment, irrespective of good or bad faith. 373 U S. 83, 87

(1963); see also United States v. Bagley, 473 U S. 667, 676

(1985) (extending Brady to inpeachnent and excul patory evi dence);

Ggliov. United States, 405 U. S. 150, 154 (1972). A well-

established three-part test is to be applied by the Court in
determ ning whether a Brady violation has occurred: (1) the
evi dence at issue nust be favorable to the defendant, either

because it is excul patory or inpeaching in nature; (2) the
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evi dence must have been either willfully or inadvertently
suppressed by the governnent; and (3) prejudice nust result from

this suppression. See Banks v. Dretke, 540 U. S. 668, 691 (2004)

(citing Strickler v. Green, 527 U S. 263, 281-82 (1999)); Lew s

v. Horn, 581 F.3d 92, 108 (3d Cir. 2009).

“Such evidence is material ‘if there is a reasonable
probability that, had the evidence been disclosed to the defense,
the result of the proceeding woul d have been different[.]"”

Youngbl ood v. West Virginia, 547 U.S. 867, 870 (2006) (quoting

Strickler, 527 U. S. at 280). However, a “showing of materiality
does not require denonstration by a preponderance that disclosure
of the suppressed evidence would have resulted ultimately in the

defendant’s acquittal[.]” 1d. (quoting Kyles v. Witley, 514

U S 419, 434 (1995)). A conviction would only be reversed if
there is a “showing that the favorabl e evidence could reasonably
be taken to put the whole case in such a different light as to

underm ne confidence in the verdict.” Youngbl ood, 547 U. S. at

570 (quoting Kyles, 514 U S. at 435).
Based upon these principles, courts are required to

conduct two i ndependent inquiries in order to determ ne whether a

Brady viol ati on has occurred. Smth v. Holtz, 210 F.3d 186, 196

(3d Gr. 2000). The first inquiry is “whether the prosecution

must di scl ose the evidence, i.e., whether the evidence is Brady
material.” 1d. The second, and independent inquiry, is “whether
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suppression of that evidence underm nes confidence in the outcone
of a crimnal trial, i.e., whether the evidentiary suppression

constitutes a Brady violation. ld.; see also Strickler, 527 U S.

at 281-82 (distinguishing between Brady material and a Brady
violation on the ground that nondi scl osure of Brady material only
evolves into a Brady violation where the nondi sclosure is “so
serious that there is a reasonable probability that the
suppressed evidence woul d have produced a different verdict”). A
cogni zabl e Brady claimexists only where both of these elenents
are present.

B. Applicable Law on Exhaustion and Procedural Default

Under the exhaustion doctrine, a federal court is
precluded fromconsidering the nerits of a habeas petition where
the petitioner has failed to exhaust state renedies. See 28

U S.C § 2254(b)(1)(A); OSullivan v. Boerckel, 526 U S. 838, 842

(1999). The exhaustion doctrine requires that a state prisoner
allow the “the state courts one full opportunity to resolve any
constitutional issues by invoking one conplete round of the

State's established appellate review process.” 1d. at 845; see

al so Wodford v. Ngo, 548 U.S. 81, 92 (2006).

In order to exhaust a claim it nmust be “fairly
presented” to the state courts, neaning that the petitioner has
rai sed “the sanme factual and legal basis for the claimto the

state courts.” Nara v. Frank, 468 F.3d 187, 197-98 (3d G r
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2007) (citing Duncan v. Henry, 513 U S. 364, 366 (1995) (per

curianm)). Exhaustion can only be established when the petitioner
“presents” to the state court substantially the same claimfor

whi ch he seeks review before the federal court. See Johnson v.

Pi nchak, 392 F.3d 551, 556 (3d Gr. 2004). The petitioner
retains the burden to prove all facts relevant to the exhaustion

requi renent. Lanbert v. Blackwell, 134 F. 3d 506, 513 (3d G

1998) (citing Toulson v. Beyer, 987 F.2d 984, 987 (3d Cr

1993)).
The doctrine of exhaustion is inapplicable where the
unexhausted clai mwould not be considered by the state courts

because it is procedurally barred. See Doctor v. Walters, 96

F.3d 675, 681 (3d Cir. 1996). Exhaustion is only excused when
the state law “clearly foreclose[s] state court review of [the]
unexhausted clains.” [d. (quoting Toulson, 987 F.2d at 987).
“Wher eas the exhaustion inquiry asks whether a claimwas
‘presented to the state courts,’ the procedural default analysis
consi ders whether the claimwas ‘presented in the manner that

state |l aw requires. Boyd v. Waymart, 579 F.3d 330, 368

(3d Gr. 2009) (Hardiman, J., dissenting) (quoting Edwards v.

Carpenter, 529 U.S. 446, 452 (2000) (enphasis added)); see also
id. (“[T]he Suprene Court has made clear that a procedural
default ‘forecloses relief even when the petitioner has exhausted

his remedies.’”” (quoting O Sullivan, 526 U S. at 850 (Stevens,
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J., dissenting)).

A federal court is precluded fromreview ng
procedurally defaulted clains unless the prisoner can denonstrate
either: (1) cause for the default and prejudice resulting from
the violation; or (2) that failure to review the all eged clains
Wil result in a “fundanmental m scarriage of justice.” Coleman

v. Thonpson, 501 U. S. 722, 750 (1991). In order to satisfy the

cause and prejudice requirenents, “a petitioner nust denonstrate
sonme objective factor external to the defense that prevented

conpliance with the state's procedural requirenents.” Cristin v.

Brennan, 281 F.3d 404, 412 (3d Cr. 2002). To show a fundanent al
m scarriage of justice will result absent review, the petitioner
is required to present new evidence that “he is actually innocent
of the crime . . . by presenting new evidence of innocence.” |d.
(internal quotation omtted).

Est abl i shing “cause and prejudice” in the context of
procedural default of an alleged Brady claim “parallel[s] two of
the three conponents of the alleged Brady violation itself.”
Banks, 540 U.S. at 691 (quoting Strickler, 527 U S. at 282). The
concept of “cause” coincides with the second Brady conponent
(showi ng that evidence was suppressed by the governnent), whereas
a showi ng of “prejudice” is equivalent to establishing that
evi dence was “material” for Brady purposes. [d. (internal

citation omtted). Therefore, a determ nation of whether a

-15-



show ng of “cause and prejudi ce” has been made mrrors an
anal ysis of the nerits of the suppression and materiality prongs
of the Brady analysis. [d.° In other words, if the governnent
wongful ly suppresses evidence, then an external factor prevented
a petitioner’s conpliance with state procedure, and if the
wi t hhel d evi dence was material to a petitioner’s trial, then
barring a petition on procedural grounds would create prejudice.
C. Di scussi on

It is undisputed that Petitioner’s Brady claimcan no
| onger be presented to the Pennsylvania state courts for review
because it is untinely. Under these circunstances, the
exhaustion requirement is excused on the basis of futility. See

Slut zker v. Johnson, 393 F.3d 373, 380 (3d Cir. 2004).

Exhaustion wll be excused as “futile” if “the state court would
refuse on procedural grounds to hear the nerits of the clains.”

Doctor, 96 F.3d at 681; Szuchon v. Lehnman, 273 F.3d 299, 323-24

n.14 (3d Gr. 2001).” Although Petitioner is able to clear the

6 While Petitioner nust also satisfy the first Brady
conponent (relevant evidence is favorable as either inpeachnment
or excul patory evidence) to succeed on his Brady claim there is
no dispute that the evidence which Petitioner alleges was
wi t hhel d woul d qualify as favorabl e i npeachnent evi dence subj ect
to disclosure under Brady. See Bagley, 473 U S. at 676 (finding
t hat i npeachnent evidence is covered by Brady)

! Al though futility clearly establishes that exhaustion
is excused in this circunstance, the Court could alternatively
find that because the clains were presented before the
Pennsyl vani a state courts, although not ruled upon on the nerits,
they were “fairly presented” in a manner that satisfies the
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barrier of exhaustion, the habeas doctrine of procedural default
applies and bars this Court from considering the Brady issue.

As an initial matter in the procedural default
anal ysis, the Court finds that the refusal by the Pennsyl vania
state court to review the Brady claimon the basis of tineliness

is an adequate and i ndependent state grounds. See Sl utzker, 393

F.3d at 381 (noting that the “raison d étre for the [procedural
default] doctrine lies in the fact that a state judgnent based on
procedural default rests on independent and adequate state
grounds.”) (citing Coleman, 501 U S. at 730). In Slutzker, the
Third Grcuit instructed that the failure to raise a Brady
violation within the statute of limtations pursuant to the PCRA
qualifies as an independent and adequate state grounds to
constitute a procedurally defaulted claim |[d.

Therefore, in order to overcone this procedural default
barrier, Petitioner nust establish “cause and prejudice” or a
“fundanental m scarriage of justice.” 1d. The Court wll

address these alternative grounds ad seriatim

exhaustion requirenment. See Johnson, 392 F.3d at 556 (finding

t hat the exhaustion requirenent was satisfied even though the
nmerits of the claimwere not considered because the petition was
untinmely); Swanger v. Zimrerman, 750 F.2d 291, 295 (3d Cir. 1984)
(concluding that a finding of exhaustion was not precluded where
the state court chose not to address the nerits of petitioner’s
clainms after a finding of waiver); Barnhart v. Kyler, 318 F

Supp. 2d 250, 256 (M D. Pa. 2004) (“Late or untinely filings,
even if insufficient under state procedural rules, satisfy the
exhaustion doctrine.”) (internal citations omtted).
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1. Cause and Prejudice

As expl ai ned above, the Court’s analysis of “cause and
prejudice” mrrors the second and third prongs required under
Brady. First, suppression of evidence by the governnent
constitutes an external factor that qualifies as sufficient
“cause” to overcone procedural default of a Brady claim See
Strickler, 527 U. S. at 282 (finding that the suppression of
excul patory docunents “constitutes one of the causes for the
failure to assert a Brady claimin the state courts”). Second,
Petitioner can only establish “prejudice” by denonstrating that
the withhel d evidence was material under Brady. |f the Brady
claimlacks nerit, then Petitioner cannot establish prejudice.

See Slutzker, 393 F.3d at 385 (noting that the determ nation of

whet her the prejudice prong has been satisfied for the procedural
default of a Brady claim®is identical to the anal ysis of
materiality under Brady itself.” (citing Strickler, 527 U. S. at
282); Albrecht v. Horn, 485 F.3d 103, 132 (3d Cr. 2007).

Here, Petitioner cannot establish both cause (i.e.,
wr ongf ul suppression by the Commonweal th) and prejudice (i.e.,
materiality under Brady) with respect to the evidence regarding
Robl es, Cintron, Velazquez and Myrales. Therefore, the
procedural default rule precludes review of these clains by the
Court.

(a) Robl es
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Petitioner cannot establish prejudice with respect to
any of the allegedly w thheld evidence regardi ng Robl es because
it does not satisfy the materiality standard under Brady.
Petitioner relies upon a litany of evidence denonstrating Robl es
was at |east tangentially involved in crimnal investigations in
order to assert that a corrupt relationship existed between
Robl es and the Reading Police Departnent. It is true that
information regarding a witness’ arrangenent with the prosecution
regarding crimnal charges can affect the credibility of the

w tness and may satisfy Brady. See Sinmmons v. Beard, 581 F.3d

158, 170 (3d Gr. 2009) (citing Gglio, 405 U. S. at 153-54).
Petitioner, however, cannot point to any express or inplied
agreenent between Robl es and Commonweal th prosecut ors which
resulted in the dism ssal of any charges agai nst Robl es.
| nstead, Petitioner enphasizes that Robles’ “uncharged cri m nal
conduct” denonstrates the existence of a corrupt relationship and
constitutes material inpeachnent evidence under Brady.

Petitioner fails to recognize, however, that because
this evidence pertaining to “uncharged crimnal conduct” is
i nadm ssabl e under Pennsylvania |law to i npeach a witness, it

cannot be considered material for purposes of Brady. United

States v. Oxman, 740 F.2d 1298, 1311 (3d Cr. 1984), vacated on

ot her grounds, 473 U.S. 922 (1985) (“In order to be material,

evi dence suppressed nust have been admi ssible at trial.”); United
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States v. Stewart, 325 F. Supp. 2d 474, 502 (D. Del. 2004); Pagan

v. Brooks, Cv. No. 07-4780, 2008 W. 4838353, at *13-14 (E. D. Pa.
Nov. 5, 2008) (Golden, J.) (finding that no Brady violation
occurred where state court refused to admt prior internal
affairs investigation of police officer which was inadm ssible
under state rule precluding presentnment of prior bad acts). It
is clear that under Pennsylvania | aw, uncharged crim nal conduct
may not be used to test the veracity of a witness, where such

prior conduct has not led to convictions. Comobnwealth v.

Chmel, 889 A 2d 501, 534 (Pa. 2005) (citing Comonwealth v.

Jackson, 381 A 2d 438, 439 (Pa. 1977)); Pa. R E. 609(a)). Here,
none of the evidence presented by Petitioner wiwth respect to
Robl es’ run-ins with | aw enforcenent resulted in any convictions,
|l et alone any formal charges being filed. Therefore, the
uncharged crim nal conduct asserted by Petitioner cannot be
considered material under Brady and its progeny.

Furt hernore, assum ng arguendo that the evidence
all eged by Petitioner with respect to Robles’ interaction with
Readi ng police would have been available to i npeach Robles, it
does not rise to the level of materiality required under Brady.
Petitioner contends that a reasonable inference could be drawn by
the jury that Robles received favorable treatment fromthe
Reading Police with respect to his crimnal activities in

response to his willingness to assist in Petitioner’s crimnal
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prosecution. There are two distinct defects with Petitioner’s
t heory.

First, the decision of whether charges are brought
against an individual is within the sole discretion of the state
prosecutor. Under Pennsylvania |law, police officials are not
enpowered to nmake charging decisions. Rather, the charging
deci sions here were nmade by the Berks County District Attorney’s
O fice and not the Reading Police.

Second, Petitioner argues that a trier of fact could
have drawn the inference that the Reading Police docunented these
all eged crimnal activities in the police incident reports in
order to hold them over Robles’ head in the event he refused to
cooperate in the future. An equally plausible inference that
could be drawn is that Robles was investigated with respect to
several crimnal matters, but that insufficient evidence existed
toinitiate any formal charges against him Thus, since this
evidence is subject to equally plausible inferences, it would not

“put the whole case in such a different light as to underm ne

confidence in the verdict,” Youngblood, 547 U S. at 570 (quoting
Kyles, 514 U. S. at 435), and the required showing of materiality
is absent.

Absent a show ng of materiality, Petitioner cannot
establish prejudice with respect to this information.

(b) Cntron
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Petitioner relies upon the foll ow ng i npeachnent
evidence in support of his Brady claimwth respect to C ntron:
(1) affidavits by Petitioner’s investigators witten after
Petitioner’s trial recounting a statenent by G ntron that the
Readi ng Police and Robl es coerced her into testifying; (2) a
Readi ng Police Report dated July 7, 1998 (the “July 1998
Report”), in which Cntron was investigated for an assault; and
(3) a Reading Police Report dated February 27, 1996 (the
“February 1996 Report”), which recites a single inconsistent
statenment by Cintron to the police during an investigation
regar di ng Robl es’ whereabouts.

(1) Post-trial affidavits

Petitioner cannot show “cause” with respect to the
post-trial affidavits indicating that Cintron’ s testinony was
coerced because Petitioner cannot denonstrate that the
Commonweal th either willfully or inadvertently suppressed any
such evidence. See Banks, 540 U. S. at 691 (establishing that
Brady claimrequires a showi ng that evidence was “suppressed by
the State, either willfully or inadvertently”). The duty to
di scl ose Brady material is not contingent upon a request by the

accused. United States v. Agurs, 427 U.S. 97, 107 (1976). The

duty of disclosure is not limted solely to evidence that a
“prosecutor is aware of, rather it extends to evidence known only

to police investigators and not to the prosecutor.” Smth, 210
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F.3d at 195 (internal quotation marks and citation omtted).
Therefore, a prosecutor is charged with the responsibility of
“learn[ing] of any favorable evidence known to the others acting
on the governnent’s behalf in the case, including the police.”
Id. (quoting Kyles, 514 U S. at 437). An inportant l[imtation on
this duty, however, is that Brady does not require the prosecutor
to provide information that the defendant can hinself obtain with

reasonable diligence. See United States v. Pelullo, 399 F.3d

197, 213 (3d Cir. 2005); Gov't of Virgin Islands v. Martinez, 780

F.2d 302, 318 (3d Gr. 1985); United States v. Starusko, 729 F.2d

256, 262 (3d Gr. 1985).

Assum ng that information existed that C ntron was
coerced by Robles and the Reading Police, Petitioner cannot show
that this informati on was suppressed by the Commonweal t h
| nportantly, Petitioner points to no evidence to show that the
prosecutor for the Commonweal th was actually aware of the all eged
coercion by either Robles or the Reading Police.

Absent any evi dence that the Commonweal t h prosecutor
was aware of the alleged coercion, his know edge wth respect to
this inpeachnment evidence could be inputed only where the
informati on was available to an agent acting on the

Commonweal th’s behalf. See United States v. Risha, 445 F.3d 298,

306 (3d Cr. 2006) (noting that a “Brady violation may be found

despite a prosecutor's ignorance of inpeachnent evidence .
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when the withheld evidence is under the control of a state
instrunentality closely aligned with the prosecution”) (internal
guotation marks and citation omtted). First, since Robles
clearly does not qualify as an individual acting on behalf of the
Commonweal th, there was no duty on behalf of the Commonwealth to
di scover such evidence. |If no duty existed for the Commonweal t h
to learn of such evidence, then it could not be considered
suppressed, and thus Petitioner cannot establish “cause.”

Second, with respect to the statenents in the post-
trial affidavits recounting Cntron’s statenent that she was
coerced by the Reading Police, and therefore had a bias or notive
tolie while on the stand, the Comobnweal th was not required to
disclose this alleged information on the basis that it was
avail able to Petitioner through the exercise of reasonable
diligence. Petitioner had sufficient access to C ntron based
upon her status as a trial witness and Petitioner had the
opportunity to cross-examne Cntron with respect to her notives
for testifying.

Ordinarily, inproper notive or bias is tested through
t he tinme-honored nethod of cross-exam nation. Therefore, when a
Brady claimis based upon an allegation of a witness’'s inproper
nmotive or bias which had not been disclosed by the prosecution
prior to trial, the claimant nust show that he did not have a

full and fair opportunity to cross-exanmne the witness at trial.
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See Fell v. Patrick, Cv. A No. 06-4751, 2007 WL 2668879, at *5

(E.D. Pa. Sept. 6, 2007) (DuBois, J.) (concluding that cross-
exam nation of a witness would have all owed a defendant to
di scover allegedly suppressed evidence through the exercise of
“reasonabl e diligence”) (citing Pelullo, 399 F.3d at 213).

In this case, because the evidence relating to the
al | eged coercion by Reading Police could have been obtai ned by
Petitioner through the exercise of reasonable diligence,

i ncluding the opportunity to cross-examne during trial,
Petitioner cannot show that this information was unlawfully
suppressed. Thus, the elenent of “cause” does not exist and the
procedural default rule precludes review.

(i1) July 1998 Report

Petitioner cannot establish that the all eged
nondi scl osure of the July 1998 Report satisfies the materiality
standard under Brady, thus no prejudice exists. The July 1998
Report involved an alleged assault by Cntron on July 7, 1998,
whi ch Petitioner concedes was a nere two days before Cintron
testified at Petitioner’s nurder trial.

Assumi ng that the Comonweal th coul d have di scovered
the July 1998 Report in light of the proximty in tine to
Cntron’s testinony, it would have been inadm ssible and thus
immaterial under Brady. First, the July 1998 Report does not

indicate that any formal charges were pending at the tinme G ntron
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testified, and therefore it could not constitute Brady materi al
based on the reasoning previously discussed with respect to

Robl es’ “uncharged crim nal conduct.” Second, even assum ng that
Cintron had been convicted of sinple assault and harassnent, as
suggested by the July 1998 Report, these convictions were

i nadm ssi bl e under Pennsylvania |law to i npeach because they do

not involve dishonesty or false statenent. See Com v. Hall,

867 A . 2d 619, 638-39 (Pa. Super. C. 2005) (finding that w tness’
prior convictions for sinple assault were inadm ssible because
they involved crines of violence rather than falsity and deceit);

Com v. Penn, 439 A 2d 1154, 1160 (Pa. 1982) (stating that “it is

well settled that a witness may be i npeached on the basis of a
prior conviction only if the crinme involves di shonesty or false
statenent”). Therefore, any alleged w thholding of the July 1998
Report did not prejudice Petitioner.
(ii1) February 1996 Report

Petitioner’s reliance on G ntron’s single inconsistent
statenment in the February 1996 Report with respect to the
February 27, 1996 shooting incident does not qualify as materi al
evi dence under Brady. The February 1996 Report recounts an
i nconsi stent statenment made by Cintron to Detective Cabrera
during the investigation of the shooting in which Cabrera was
attenpting to locate Robles to interview himabout the incident.

Initially, Gntron told Cabrera that Robles had traveled to New
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York earlier in the day, however, she later admtted to Cabrera
that Robles was actually in the Phil adel phia area. Petitioner
relies upon a single inconsistent statenment in the February 1996
Report concerning a separate and unrel ated incident which
occurred two years before Petitioner’s trial. Even assum ng that
this statenent had been available for Petitioner’s use in
i npeaching Cntron, there is no “reasonable probability” that a
di fferent outconme would have resulted in Petitioner’s trial. See
Youngbl ood, 547 U.S. at 870 (internal quotation marks and
citation omtted).
(c) Vel azquez

As with Cntron, Petitioner relies upon an affidavit
produced post-trial recounting a statenment from Vel azquez t hat
she provided a statenent incul pating Johnson only after she was
t hreatened by the Reading Police with crimnal conspiracy
charges, and therefore had a bias or notive to lie while on the
stand. Petitioner again provides no evidence show ng that the
Commonweal t h prosecutor was aware of any threatened charges or
| eni ency agreenent wth Vel azquez. It is true that “evidence
regarding a witness's arrangenents with the prosecution regarding
pendi ng crimnal charges may affect the witness's credibility and
thus nmay be material for Brady purposes.” Simons, 581 F.3d at
170. Petitioner fails to provide any evidence, however, of an

express or inplied agreenent between Vel azquez and the
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prosecutor. See Todd v. Schom g, 283 F.3d 842, 849 (7th G

2002) (“Wthout an agreenent, no evidence was suppressed, and the
state's conduct, not disclosing sonething it did not have, cannot
be considered a Brady violation.”).

Therefore, in order to establish “cause” Petitioner
must rely on the affirmative duty of the Commonweal t h prosecutor
to learn of the purported deal between Reading Police and
Vel azquez concerning the potential crimnal conspiracy charges.
Even assunmi ng the prosecutor’s duty extended to this information,
Petitioner again fails to show that he could not have obtained
the sane information through the exercise of reasonable
diligence. As discussed above with respect to Cntron, when a
Brady claimis founded on an allegation of a witness’ s inproper
notive or bias, the claimant nust denonstrate that he did not
have a full and fair opportunity to cross-exam ne the w tness
during trial in order to show that such information was
unl awf ul Iy suppressed.

Petitioner clearly had access to Vel azquez as a trial
w tness and therefore had a full and fair opportunity to cross-
exam ne her with respect to her notives for testifying and the
exi stence of any threats regarding crimnal conspiracy charges.

See Sins v. Patrick, No. Civ.A 04-3379, 2005 W. 2476226, at *7

(E.D. Pa. Cct. 5, 2005) (Yohn, J.) (finding that the factual

predi cate for a Brady claimthat the prosecution wthheld
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evidence of deals it nmade with a witness could have been
di scovered through reasonabl e diligence because defendant’s
attorney had opportunity to cross-exam ne the wtness on her
nmotives and any all eged deals nade with prosecutors). Therefore,
since Petitioner cannot establish that evidence of an all eged
deal with Vel azquez was not avail able to himthrough the exercise
of reasonable diligence, Petitioner cannot denonstrate “cause”
wWith respect to this claim
(d) Morales

Petitioner relies upon an affidavit by Mrales and a
Novenber 2, 1996 police report (the “Novenber 1996 Report”) by
Readi ng Police Detective Vega which allegedly provides an ali bi
for Petitioner’s co-defendant Mrales. Apparently, Petitioner
bel i eves that since he and Morales were riding in a car together
at the tinme of the shooting, if Mrales has an alibi then the
alibi is equally applicable to him

In his affidavit, Mrales clains that he was not
present in the area at the tine that Martinez was shot because he
was at the “courthouse”® to bail out a friend. Morales adnits in
the affidavit, however, that he saw Detective Vega near the scene
of the homcide after it occurred. The Novenber 1996 Report

corroborates that Detective Vega saw Moral es at the courthouse,

8 In the affidavit, Mrales does not state the exact

courthouse or where this courthouse is located in relation to the
scene of Martinez' s nurder.
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but does not provide a definitive date or tinme for this
encounter. More inportantly, the Novenber 1996 Report states
that Detective Vega saw Miral es near the scene of Martinez's
hom ci de and questioned himabout it. Since the Novenber 1996
Report evidences only that Detective Cabrera had an encounter
with Mirales at an earlier undetermned tinme and that he
guestioned Moral es about the hom cide near the |ocation where it
occurred, it is unclear how this would possibly denonstrate a
cogni zable alibi for Mirales, |let alone Petitioner. Accordingly,
if this police report had been disclosed to the defense, there is
no reasonabl e probability that the result of Petitioner’s trial

woul d have been different. See Youngbl ood, 547 U. S. at 870.

Therefore, Petitioner cannot establish that this information was
mat eri al under Brady, and therefore cannot denonstrate that
prejudi ce exists to excuse the procedural default.

2. Fundanmental M scarriage of Justice

A second avenue for overcom ng procedural default is
for Petitioner to show that a “fundanmental m scarriage of

justice” has occurred. See Slutzker, 393 F.3d at 381 (internal

citation omtted). In this case, even after extensive discovery,
Petitioner fails to produce evidence that he is actually

i nnocent. See Schlup v. Delo, 513 U S. 298, 316 (1995); Keller

v. Larkins, 251 F.3d 408, 415-16 (3d Gr. 2001). Therefore, a

finding of a “fundanmental m scarriage of justice” is not
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warranted in this case.

D. Mbtion to Conpel Deposition of Sheriff Waknecht

After a full opportunity for discovery, Petitioner has
not established that his alleged Brady claimis neritorious.
Therefore, the procedural default rule bars review. Under the
ci rcunstances, Petitioner’s notion to depose Sheriff Waknect is

deni ed as noot.?°

I V. CONCLUSI ON
For these reasons, Petitioner’s notion to depose
Sheriff Waknecht will be denied as noot. An appropriate order

will issue.

° Respondent filed a notion for |leave to file a

suppl emental response to Petitioner’s supplenental nmenorandum
(doc. nos. 157, 159). As the Court has determ ned that no
further briefing is necessary to decide this issue, the notion
for leave to file a supplenental response wll be denied.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

J OHNSOQON, : ClVIL ACTI ON
) NO. 04- 2835
Petiti oner,

V.

FOLINO, et al.
Respondent s.
ORDER

AND NOW this 23rd day of Novenmber 2009, the Court
concl udi ng that procedural default bars review of Petitioner’s
Brady claim it is hereby ORDERED that Petitioner’s Mdtion to
Conpel Deposition of Berks County Sheriff Eric Waknecht (doc.
no. 142) is DEN ED as noot;

| T 1S FURTHER ORDERED Respondents’ Mdtion for Leave to
File Response to Petitioner’s Supplenental Mtion (doc. nos. 157,
159) is DEN ED

AND I'T | S SO ORDERED

S/ Eduardo C. Robreno

EDUARDO C. ROBRENO, J.
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